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RELOCATION OF CHILDREN WITHOUT THE CONSENT OF ONE 

OF THE PARENTS 
 

 

This article has been compiled to explain the rights and procedures to have a minor 

child (hereinafter referred to as “the child”) removed out of the country without the 

other parents’ consent or where the other parent withholds its consent 

unreasonably. 

 

One would need to look at the provisions of section 18(3)(c)(iii) of the Children’s act 

38 of 2005 which makes provision for the fact that both parents, granted they both 

have guardianship, must consent to the removal of the child/ren from the Republic.  

 

Should one of the parents unreasonably withhold their consent the High Court will 

need to be approached in order for the court to waive that parents’ consent and 

thereafter the child may be removed by only one of the parents’ authority.  

 

At the onset it must be noted that this is not a simple procedure and the court should 

really be of the opinion the best interest of the child has been catered for in order to 

waive the other parents’ consent.  

 

In the matter of Paterson v Chinn and another (14057/2014) [2015] ZAKZDHC 73: 

 

This matter concerned the relocation of two minor children with their mother from 

South Africa to the UK.  

 

The reason the mother chose to relocate was due to personal circumstances which 

justifies the move. Which personal circumstances included, inter alia: 

 

1. The mother had no tertiary education and reached her peak in her current 

industry in South Africa which meant her salary would not increase by much in 

the future even though her children’s expenses would increase as well as her 

own; 

2. The father of the children failed to adequately contribute towards the 

maintenance of the children;  

3. The father of the children does not involve himself much with the lives of the 

children; 
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4. The mothers’ whole family, which in these circumstances were her support 

system, would be emigrating to the UK shortly which means she would have 

no-one to support her in times of need in South Africa. 

 

The duty imposed on the court herein was to determine whether or not the reasons 

for the mother to relocate were reasonable enough to have the court waive the 

consent of the father of the children.  

 

Now in these types of matters the Family advocate would have to conduct an 

investigation into what in their opinion would be in the best interest of the minor 

children in order to assist the court in coming to a decision.  

 

In the matter mentioned above, the family advocate conducted its investigation 

into the matter and recommended that the children remain in South Africa and that 

it is not in the children’s best interest to relocate. The Family advocate based its 

opinion on the fact that the children require their father in their lives and that the 

mother has a stable income in South Africa. 

 

The court had to consider the following: 

 

1. Who is the primary caregiver of the children- 

 

In this matter the mother was basically taking care of the children by herself 

without any input of the father who occasionally paid an amount, which 

could barely assist the mother, towards maintenance; 

 

2. Why did the mother want to relocate, what was her reasons: 

 

The primary reason for the relocation was to be able to secure better 

employment in order to secure a more suitable income for her and her family. 

Additionally, was the fact that the children will attend school for free as well 

as qualify for free medical aid. This was not the situation in South Africa. This 

would assist the mother and the children in having a better standard of living.  

 

3. How much time the father spends with the children: 

 

In this matter the father hardly spent any time with his children; 
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4. Where there any additional factor which could aid the court in making the 

decision in as much as:  

 

4.1. Is the father an alcoholic; 

4.2. Is the father a criminal; 

4.3. Does the father have the capacity to look after the children; 

4.4. Any other reason. 

 

5. Would it be in the best interest of the children for the mother to remain the 

primary caregiver: 

 

Due to the fact that the father has never indicated that he had a real interest 

in the lives of the children as well as the fact that he doesn’t have the means 

to support the children it would be in their best interest to have the mother be 

the primary caregiver. 

 

6. The court needs to be convinced that the relocation is bona fide, reasonable 

and genuine for the best interest of the children: 

 

In this case the court was of the opinion that these requirements have been 

met as the reason for the relocation is due to the fact that the mother wants 

to secure a better income to better the lives of her children. This objective 

would not reasonably be met in South Africa and that the UK was suitable.  

 

If one takes a look at section 28(2) of the Constitution of the Republic of South Africa 

1996 one will notice that the best interest of the minor children is of paramount 

importance in each and every case. This once again is confirmed in section 7 of the 

Children’s Act 38 of 2005. 

 

Section 7 of the Children’s act states the factors which needs to be considered in 

determining what is in the best interest of the minor children.  

 

In this case the court had a look at the fact that the mother had the right to 

promote her standard of living and to bar the mother from doing so would have dire 

consequences which could result in the mother being unhappy which in return 

affects the children’s happiness. Likewise, if the mother is happy the children would 

most likely also be happy. This would clearly indicate the best interest of the children 

are catered for.  
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The court then ordered, contrary to the recommendation of the family advocate, 

that the best interest of the children would be to emigrate with their mother to the 

UK without the fathers’ consent. 

 

You should take cognisance of the fact that each and every case would need to 

be assessed on its own set of facts. The most important aspect to consider is that the 

relocation should be reasonable, justified and in the best interest of the minor 

children. 
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